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OPINION AWD ORDER

An administrative judge of the Board’s Dallas Regional
Office issued an initial decision on May 23, 1990, sustaining
the appellant’s removal. The appellant has petitioied for
review of that decision. After full consideration, we DENY
the petition because it does not meet the criteria foir review
set forth at 5 C.F.R. § 1201.115. For the reasons discussed
below, however, we REOPEN this appeal on our own motion under

§ C.F.R. § 1201.117 and A¥FFIRM the initial decision as



MODIFIED by the Opinion and Order, still SUSTAINING the
appellant’s removal. !
BACKGROUND

The agency removed the appellant from his GE-12 Contract
Price Analyst position, effective January 12, 1990, based on
the following three misconduct charges: (1) Attempting to use
his public office for personal gain; (2) engaging in off-duty
employment without requesting permission to do so; and
(3) misrepresenting his entitlement to insurance procesds
related to ar overseas hospital bill. The agency alleged that
each charge viclated its standards of conduct. The appellant,
a nonprobationary employse in the competitive service, filed a
petition for appeal of his removal. See Appeal File, Tab 1.

In his initial decision, the administrative judge
sustained all three charges and found that the penalty was nct
unreasonable. He therefore sustained the removal,

The appellant has filed a timely petition for review.
The agency has not filed a response to that petition.

ANALYSIS

1. The agency proved that the appellant violated its
standards of conduct by attempting to use his pubklic office
for personal gain.

The first charge concerns two letters the appellant sent

to the president of a company. At the time he sent those

1  We have not considered the appellant’s submission dated
M-rch 14, 1991, Petition for Review File, Tab 3, because it
was not timely filed, and the appellanct has presented no gocd
cause for the untimeliness. 5 C.F.R. § 1201.114(f).



letters, the appellant wvas a member of an acdency team that was
negotiating a purchase contract with the company. Appeal
File, Tab 4, Subtab G. In the first letter, the appellant
expressed an interest in *ge=t[(ting] out in the real world and
practic{ing}] as a full-time CPA.* He advised- the company
president that he had developed a cost formula that would
#yield an additional $130,000 plus or minus to one of ([the
company‘’s) cost elements in [its] current ... proposal,” and
he stated that he *ha{d]) access and use a LOTUS 123 worksheet
... to compute the maximum DOD prescribed so called ‘Profit
Objective’ wvia the #DOD Weighted profit Guidelines.’# In
closing the letter, the appellant provided a telephone number
by which +he company president could reach him if the
president thought he could use the appellant’s #“pricing/cost
services.” The president of the company responded in a letter
in which he stated that he was ”not willing to iisk even the
appearance of impropriety.” See id., Tab 4, Subtzb W (copies
of appellant’s letter and president’s response).

In the second letter cited in the proposal notice, the
appellant referred to the #$150,000.00 [the company night! ke
leaving on the negotiation takle” if its employees had not
found the alleged defect in its propousal that the appellant
had identified. He also stated that he was asking only for 7a
little financial security/assistance” between the time he quit
his government job and the time he began receiving an adeguate
income in the private sector. In addition, he stated that he

had ”several projects in the back burner too numerous to



mention or discuss” in the letter, and that he would be happy
to meet with the company president. See id. {copies of
appellant’s letter).2

The agency charged th:% the appcllant’s actions violated
AFR 30-30, its regulations =rescribing standards of conduct,
because he vw.s attempting to wuse his pnblic office for
personal gain. The administrative judge, in sustaining this
charge, found that the appellant’s communications with the
company president clearly constituted attempts to solicit the
company for financial gain and future employment.

In his petition for review, the appeliant asserts that
the administrative judge did not properly interpret AFR 30-30.
He points out that, under section A-3-a{3) of those
regulations, agoncy personnel “may have financial interests or
engage in financial transactions to the sans extent as private
citizens not employed by the Govermment ... .7 Petition for
Rueview (PFR) File, Tab 1 at 1. .He states further that
section A-3-f, which prohibits #criminal, infamous, Jdishonest,
immoral, or rntoricusly disgraceful conduct,” does not
prohijbit the act ~ities in which he engaged. Id., Tab 1 at 1-
2.

We do not find these allegations persuasive. Although
section A-3-a(3; does generally allow agency employees to have

finarsia’ ir* ests and to engage in financial transactions,

prero

2wy parties stipulated %h1m¢ the appeliant wsute snd sent the
iethsvrs  in  question. skaring Tapes, wupe . Side >
{stizulations).



it permits those interests and transactions only “as long as
they are not prohibited by law or this regulation.” Appeal
File, Tab 4, Subtab GG (AFR 30-30). Furthermore, the
pronibitions listed in the other section the appellant cites
in his petition for review, section A-~3-f, are not limited to
conduct of the kinds described in the petition. Instead, the
section also provides as follows:

[Agency] personnel must avoid any action, whether or

not specifically prohibited by this regulation, that

might result in, r.: create the appearance of:

(1) Using public office for private gain ... .

We agree with the administrative Jjudge that the
appellant’s communications with the company represanted
efforts to use his position as a contract negotiator for his
private gain. The letters he sent the company president
clearly were efforts to obtain compensation from the
company =- or, as the appellant stated, efforts tc obtain ”a
little financial security/assistance.” Furthermore, his
references, in each of thore letters, to his alleged knowl=dge
of a method for enhancing the company’s position during the
contract negotiations clearly shows that the appellant was
using his position as a contract negotiator to cbhtain this
compensatio. The administrative judge therefore acted

properly it :ustaining this charge.



2. The aae o -~ ¢__the appellant violated its
standards _<L . . ._< gaging _in off-duty _emplovment

—y

without » .cug e v L adh 4o tor doing so,.

Sectie.s n-w=f(1} and A-9-f(2) of AFR 30-30 require that
an employee at the appellant’s activity reguest the approval
of the ~ALC Commander, or designee, before engaging in any
off-duty emplorment,# and that this request be made on AFLC
form 545. 2Apw:al File, Tab 4, Subtab GG, SA-ALC-KAFB Supp. 1,
AFR 30-30.° The agency charged the appellant with doing
business as a certified public accountant (CPA) without
submitting an AFLC form 545 requesting permission to do so.

The administrative Jjudge noted that, according to the
testimony of two agency officials, the agency had been aware
that the appellant was working part-time preparing income tax
returns for an income-tax preparer. He2 also noted, however,
that those officials alsc testified that the appellant had not
notified the agency that he also was practicing as a CPA, and
that the appellant had admitted that he had opened his own
business. He therefore found that the agency had proved this
charge by a preponderance of the evidence.

In his petition for review, the appellant argues that the

administrative 3judge #failed to correctly understand that

3 The agency ’s regulations provide that advance approval must
be submitted on AFLC form 545 to the enmployee’s first- and
second-level supe: " 'sors for their recommendations. The Staff
Judge Advocate ru«views the recommendations and submits the
request to the - ppropriate approving official, who must
approve or disappio~ the regquest. This process is intended
to ensure that tlhe proposed off-duty employment is not
contrary to the guidelines of AFR 30-30. See Appeal File,
Tak 4, subtab GC.



there is no significant difference between someone doing taxes
and the work of a CPaA.” He asserts further that #{t]ax
pfeparation in itself is a function of a CPA.”

The work the appellant.performed as a part-time employee
of a tax preparer may not have differed significantly fron the
work he performed as a CPA doing business on his own. The
appellant has not denied,; however, that the off-duty
employment at issue in this appeal was different from the work
he performed for the tax preparer in that he had set up his
own business as a CPA. As we have indicated above, the
agency’s standards of conduct require that an employee request
approval blefore engaging in “*any off-duty employment”
(emphasis édded). We see no proper basis, therefore, for
finding that the agency’s knowledge that the appellant was
working as an employee ¢° a tax preparer eliminates any need
to request permission to begin work as a self-emplcoved CPA.
Accordingly, we find that the administrative judge did not err
by sustaining this charge.

. The agency did_ not prove that the __appellant
isrepresented his entitlement to insurance proceeds.

= W

The facts concerning the third charge are undisputed.
The appellant, while on an agency business trip overseas,
suffered a heart attack andéd was hospitalized in Zurich,
Switzerland. In response to the hospital’s request, the
agency provided the hospital with a statement from the
appellant’s health insurance carrier that the agppellant’s

hospital expenses would be paid. Since the health insurance



carrier was dealing with expenses incurred in a foreign
hospital, it paid the amount due wunder the insurance policy
($7,598.88) to the appellant instead of to the hospital. The
appellant, who was experiencing financial difficulties, used
the insurance funds for his pefsonal needs and did not pay the
hospital bill.

In 1its proposal notice, the agency charged that the
appellant ﬁisrepresented his ertitlement to the §7,598.88,
The administrative Jjudge construed this charge as one of
failing to pay his debt to the liogspital, and he sustained it.4
We find, however, that this construction of the charge is
incorrect. As we have indicsted above, the agency charged the
appellant with misrepresenting his entitlement to the money he
received from his insurance company. Agency File, Tab 4,
Subtab G. It did not charge him with failing to pay a debt.
See id.

We find further that the charge the agency brought
against the appellant =-- .that of nisrepresenting his

entitlement to the insurance money -- cannct be sustained.

-

4 In sustaining the charge, the administrative judge cited
Monterosso v. Department of the Treasury, ©6 M.S5.P.R. 684
(1281). In his petition for review, the appellant asserts
that, for the following reasons, the administrative judge
misapriied Monterosso: {1) The eaployee in Monterosso *had
refused to pay debts that had gone to judgment#; (2) there was
noe evidence that the appellant in the case now before the
Board was not 1in the prociss of paying that bill, or that he
had refused to pay it; and (3) there was no evidence that this
appellant’s superiors had ordered him to pay the bill. PFR,
Tab 1 at 2. In light of cur findings regarding this charge,
it is not necessary to address the merits of ‘these
ajllegations.



Even assuming that the statements the agency has made in
support of that c¢harge are entirely true, they do not show
that the appellant mnisrepresented his entitlement to the
money.5

In its proposal notice, the agency supported this charge
by stating that the appellant had failed tc send the insurance
proceeds to the hospital and had given as his reason for doing
so his belief that the Department of Lakor (DOL) should pay
the hospital. The agency alleged that: (1) The appellant
knew that his Novemwber 1988 workers’ compensatior claim had
been denied; (2) he did not appeal the denial; and (3) agency
officials had told him that, even if DOL approved his claim
and paid his hospital kill, he would be required to refund the
insurance carrier for its earlier checks to avoid dual
payment. Appeal File 4, Subtab G (proposal notice at 2-3).

To sustain a charge of misrepresentation, the agency must
prove by the preponderance of the evidence that the employee
knowingly supplied incorrect information and that he did so
with the intent to defraud the agency. See Howell v.
Department of the Navy, 3% M.5.P.R. 31, 37 (1987), citing
Naekel v. Department of Transportation, 782 F.2d 975, 977
(Fed. Cir. 1986). The only statement by the appellant that
the agency has identified in connection with this charge is

the zppellant’s statement that he believed DOL should pay the

5 For this reascon, and in light of our determination
concerning the reasonableness of the penalty of removal, it is
not recessary to remand this appeal te the regional office for
credioility or other factual determinations.
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hospital bill. While this statement evidently reflected a
belief ir which the agency did not concur, we note that it was
only an expression of the appellant‘’s opinion. Furthermore,
in light of the agency’s acknowledgment that it had advised
the appellant of the error in his reasoning, we see no proper
basis for finding that the appellant’s expression of his
opinion was made with an intent to defraud or even mislead the
agency.

We also note that the agency‘’s references to the denial
of the appellant’s claim, and to the appellant’s failure to
appeal that denial, could be interpreted as including
allegations that the appellant misled agency officials
regarding the status of his workers’ compensaticon claim. At
the time the appellant expressed his opinion regarding DOL’s
obligations, however, the period of time allowed for appealing
the denial had not yet expired. See Appeal File, Tab 4,
Subtab U at 6 (notice of appeal rights). The absence of any
pending appeal at that time therefore does not establish that
the appellant had decided to abandon his claim. Furthermore,
the record indicates that a copy of the decision to deny the
appellant’s claim was sent to the agency, see id., Tab 4 at 1,
and that DOL had advised the appellant, when it acknowledged
receipt of the claim, that it would advise the agency in
writing of its decision on claim; see also id., Tab 4 at 7.

Under the circumstances described above, we find no basis
for concluding that ¢the appellant knawingly;. and with an

intention of defrauding the agency, supplied incorrect



information regarding his entitlement to© the insurance

payments. The charge therefore cannot be sustained.

4. The _ appellant’s removal is within the limits of
reasonablenesg in light of the two sustained charges.

Whenever an agency’s action is based on multiple charges,
not all of which 2re sustained, the Board will consider
whether the sustained charges merit the penalty imposed by the
agency. Douglas v. Veterans Administration, 5 M.S.P.R. 280,
308 (1981). In making this determination, the Beoard will
consider all factors related to the reasonableness of the
penalty imposed. Id.

The appellant had 24 Years of Federal service at the time
of his removal, and he had no prior disciplinary record.
These factors are relevant considerations in this case. We
note, however, that the sustained charge that the appellant -
used his position for personal gain is a very serious one, and
that the other sustained charge also reflects adversely on the
appellant’s integrity. Furthermore, the record shows that the
appeliant’/s duties were fiduciary in nature, and that his
position reguired him to deal with difficult and complex
acquisitions involving millions of dollars. See Appeal File,
Tab 3, Subtab C€C (position description); Hearing Tapes,
Tape 1, Side A (testimony of deciding official). The nature
of these duties therefore reguired his honesty and integrity.
See Corbett v. Department of the Treasury, 21 M.S.P.R. 544,
546 n.2 (1984). For these reasons, we find that the penalty

of removal does not exceed the limits of reasonableness. See
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Connett v. Department of the Navy, 31 M.S.P.R. 322, 327-28

© {1986), aff’d 824 F.2d4 978 (Fed. Cir. 1987) (Table).6

ORDER

This is the final order of the Merit Systems Protection
Board in this appeal. See 5 C.F.R. § 1201.113({c).
NOTICE TQ APPELLANT
You have the right to reqguest the United States Court of
Appeals for the Federal Circuit to review the Board’s final
decision in your appeal if the court has jurisdiction. See
5 U.S.C. § 7703 (a) (1). You must submit your request to the
court at the following address:
United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than

30 calendar days after vreceipt of this order by vyour

¢ Before proposing this action, the agency proposed to suspend
the appellant for 30 days based on the misconduct at issue in
charge one, According to the testimony of the deciding
official, the proposed penalty was based on opinions expressed
by agency staff members that a 30-day suspension was the
maximum penalty that could be imposed based on that
misconduct. When the agency learned of the facts underlying
the other two charges in this appeal, however, the proposal
notice was rescinded and a new notice proposing removal was
issued. See Hearing Tapes, Tape 1, Sides A and B (testimony
of Smith and Steely;. We do not consider the original
proposal persuasive evidence regarding the penalty that the
agency would have imposaed in the absence of charge three,
since the original proposal was based only on the first
sustained charge, and not on the second. Moreover, as we have
astated abeve, we find that removal is a reasonable penalty for
the two sustained charges,
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representative, if you have one, or receipt by vou personally,

whichever recelipt occurs first. See 5 U.S.C., § 7703(b) (1).

FOR THE BOARD:

Clerk of the Board

Washington, D.C.



